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DECISION

INTING, J.:

Before the Court is a Petition for Review on Certiorari' (Petition)

under Rule 45 of the Rules of Court assailing the Decision” dated January
6,2021, and the Resolution? dated February 21, 2024, of the Court of Tax
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On official business.

Acting Chairperson per S.0. No. 3227 dated September 23, 2025.

Rollo, pp. 9-37.

Id. at 44—64. Penned by Associate Justice Maria Rowena Modesto-San Pedro and concurred in by
Presiding Justice Roman G. Del Rosario, Associate Justices Juanito C. Castafieda, Jr., Erlinda
P. Uy, Ma. Belen M. Ringpis-Liban, Catherine T. Manahan and Jean Marie A. Bacorro-Villena of
the Court of Tax Appeals En Banc, Quezon City.

Id. at 65-70. Penned by Associate Justice Maria Rowena Modesto-San Pedro and concurred in by
Presiding Justice Roman G. Del Rosario, Associate Justices Ma. Belen M. Ringpis-Liban,
Catherine T. Manahan, Jean Marie A. Bacorro-Villena, Marian vy F. Reyes-Fajardo, Lanee S. Cui-
David, Corazon G. Ferrer Flores and Henry S. Angeles of the Court of Tax Appeals En Banc,

Quezon City.
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Decision G.R. No. 272354

Appeals (CTA) En Banc in CTA EB Nos. 2069 and 2070, which affirmed
the Decision* dated December 6, 2018 of the CTA Special Second
Division (CTA Division) in CTA Case No. 9424. Previously, the CTA
Division found petitioner Level Up, Inc. (Level Up) liable for deficiency
value-added tax (VAT) with surcharges and deficiency interest in the
total amount of PHP 23,473,511.49, as well as delinquency interest due
thereon.

The Antecedents

On May 14, 2014, Level Up received a Letter of Authority,’
authorizing a revenue officer of the Bureau of Internal Revenue (BIR)
Revenue Region No. 8 (BIR Makati) to examine Level Up’s books and
accounting records for VAT for the taxable period of January 1, 2013, to
June 30, 2013.

On November 5, 2015, the Commissioner of Internal Revenue
(CIR), through the Regional Director,® issued a Preliminary Assessment
Notice (PAN),” stating that Level Up was liable for deficiency VAT for the
taxable period of January 1, 2013, to June 30, 2013, in the total amount of
PHP 14,963,601.23. Level Up received a copy of the PAN on November
10,2015.%

In the Details of Discrepancies’ attached to the PAN, the CIR
explained that the deficiency VAT assessment was due to the following:

First, based on third-party information, e.g., Summary List of
Purchases (SLP) submitted by Uniwiz Trade Sales, Inc. (Uniwiz), Power
House Distribution (Power House), and Veritas Systems Solutions,
Inc. (Veritas), Level Up had undeclared receipts amounting to
PHP 44,463,331.43. Level Up appeared to have provided services to these
entities yet failed to declare or report such supply of services in its VAT
returns and Summary List of Sales (SLS)."

Id. at 48, CTA En Banc Decision.
Rollo, p. 86.

BIR Revenue Region No. 8, Makati.
Rollo, pp. 88-89.

Id. at 45, CTA En Banc Decision.
Id. at 90.
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Second, in its return, Level Up claimed input taxes amounting to
PHP 4,804,976.63 as reductions to output taxes. However, the input taxes
were not supported by VAT invoices or official receipts issued in
accordance with the invoicing requirements under Section 113" of the
National Internal Revenue Code (NIRC).'?

Third, excess input tax amounting to PHP 1,264,233.93 was not
regarded as credits for the subject period because Level Up was required
to carry this over to the succeeding taxable quarter.

Level Up responded to the PAN through a letter’” (Reply to
the PAN), which was filed on December 17, 2015." It argued that
the undeclared receipts noted pertained to services rendered by a separate
entity, Playweb Games, Inc. (Playweb), only that Uniwiz, Veritas,
and Power House (collectively, customers) declared the supply of services
in their respective SLPs using Level Up’s tax identification number (TIN)
i.e., TIN No. 219-367-877-000, instead of Playweb’s, i.e., TIN No. 008-
061053-000."> As proof thereof, Level Up submitted the Affidavit'® of a
certain Richel Carlos, Playweb’s Finance Department head, stating under
oath that the transactions were only between it and the customers, without
the participation of Level Up. Attached thereto were several sales
invoices and official receipts issued by Playweb to the customers.'’

On December 16, 2015, the BIR Makati issued a Formal
Assessment Notice (FAN),'® finding Level Up liable for deficiency VAT
in the total amount of PHP15,213,642.84. The attached Details of

Il SECTION 113. Invoicing and Accounting Requirements for VA T-Registered Persons. —
(A) Invoicing Requirements. — A VAT-registered person shall, for every sale, issue an invoice or
receipt. In addition to the information required under Section 237, the following information shall
be indicated in the invoice or receipt:
(1) A statement that the seller is a VAT-registered person, followed by his taxpayer’s
identification number (TIN); and
(2) The total amount which the purchaser pays or is obligated to pay to the seller with the
indication that such amount includes the value-added tax.
(B) Accounting Requirements. — Notwithstanding the provisions of Section 233, all persons subject
to the value-added tax under Sections 106 and 108 shall, in addition to the regular accounting records
required, maintain a subsidiary sales journal and subsidiary purchase journal on which the daily
sales and purchases are recorded. The subsidiary journals shall contain such information as may be
required by the Secretary of Finance.
12 Rollo, p. 90.
13 Id at 92-98.
4 Id at92.
5 Id. at 94.
16 [d at 97.
7 Id.
18 Id at 99.
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Discrepancies'® was substantially identical to the Details of
Discrepancies®® attached to the PAN, particularly with regard to the
findings on undeclared receipts and unsupported input tax.

Level Up thus instituted an administrative protest by filing a request
for reinvestigation. BIR Makati granted this request and directed Level
Up to submit additional documents in supporting its protest.*'

Through a letter’ dated March 15, 2016, Level Up submitted
additional evidence, as directed by the BIR. It reiterated that it did not
have undeclared receipts; rather, the discrepancies noted arose from the
clerical error of Playweb’s customers. It also attached the Certification™
of Uniwiz’s accountant, Lilibeth A. Abanilla, who stated under oath that
the sales invoices that Uniwiz submitted in connection with the disputed
assessment pertained to Playweb and not Level Up, and that the placement
of Level Up’s TIN in the invoices was a mere clerical error on the part of
Uniwiz.

On July 12, 2016, the CIR issued the Final Decision on Disputed
Assessment?* (FDDA) denying Level Up’s administrative protest.
Level Up was found to still be liable for deficiency VAT in the total
amount of PHP 16,324,938.89, inclusive of interests. In the Details of
Discrepancies? attached to the FDDA, the CIR evaluated Level Up’s
additional evidence and discussed the reasons for its ruling.

This prompted Level Up to file a Petition for Review®® with the
CTA Division to contest the deficiency VAT assessment.”’

Ruling of the CTA Division

In the Decision?® dated December 6, 2018, the CTA Division found

19 Id. at 100.

20 1d. at 90.

21 14 at 117, letter dated February 12,2616 from BIR Region No. 8-Makati Regional Director Jonas
DP. Amora.

2 Id at 109-116.

Id. at 118.

2 Id. at 133-134.

3 Id at 1277-1278.

26 A copy is not attached to the records.

27 Rollo, p. 13, Petition.

28 I at 48, CTA En Banc Decision.
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Level Up liable for deficiency VAT, with surcharges, deficiency interest,
and delinquency interest, in the aggregate amount of PHP 23,473,511.49,
to wit:

WHEREFORE, the instant Petition for Review is hereby
PARTIALLY GRANTED. Accordingly, petitioner is ORDERED
TO PAY respondent the amount of TWENTY-THREE MILLION
FOUR HUNDRED SEVENTY-THREE THOUSAND FIVE
HUNDRED ELEVEN PESOS AND FORTY-NINE CENTAVOS
([PHP] 23,473,511.49), inclusive of the 25% surcharge imposed under
Section 248(A)(3) of the NIRC, and deficiency and delinquency
interests imposed under Sections 249(B) and (C) of the same Code,
until December 31, 2017, computed as follows:

Basic Deficiency VAT [PHP] 8.846.,280.86
Add:  25% Surcharge 2,211,570.22
20% Deficiency Interest from
July 26, 2013 to August 12,

2016

[PHP 8,846,280.86 X 20% x

1,114/365 days] 5,399.866.79
Total Amount Due, August 12, 2016 [PHP] 16,457,717.87

20% Deficiency Interest from

August 13,2016 to December

31,2017

[PHP 8,846,280.86 X 20% x

506/365 days] , 2,452, 722.25

20% Delinquency Interest

from August 13,2016 to

December 31, 2017

[PHP 16,457, 717.87 x 20% X

506/365 days] 4,563,071.37
Total Amount Due, December 31,
2017 [PHP] 23,473,511.49%

In addition, petitioner is ORDERED TO PAY respondent
delinquency interest at the rate of twelve percent (12%), which is
double the legal interest rate for loans or forbearance of any money, on
the Php16,457,717.87 total amount due as of August 12, 2016, as
determined above, computed from January 1, 2018 until full payment
thereof pursuant to Section 249(c) of the NIRC, as amended by
Republic Act No. 10963, also known as Tax Reform for Acceleration
and Inclusion (TRAIN), as implemented by Revenue Regulation No.
21-2018.

¥ Id
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Level Up moved for reconsideration but the CTA Division denied
it in the Resolution dated April 16, 2019.%

Thus, Level Up elevated®! the case to the CTA En Banc.’® In
addition to the arguments it already raised at the administrative level,
Level Up asserted that it was deprived of due process because the FAN
did not address the defenses and evidence presented by Level Up in the
Reply to the PAN. As basis,”® Level Up cited Commissioner of Internal
Revenue v. Avon Products Manufacturing, Inc.**

Ruling of the CTA En Banc

In the assailed Decision®’ dated January 6, 2021, the CTA En Banc
affirmed the findings of the CTA Division on the deficiency VAT due from
Level Up, viz.:

WHEREFORE, all the foregoing considered, the consolidated
Petitions for Review are hereby DENIED for lack of merit.
Accordingly, the Court in Division’s Decision dated 6 December 201 8
and [Rlesolution dated 16 April 2019 are hereby AFFIRMED.*

(Emphasis in the original)

The CTA En Banc found that Level Up was not deprived of due
process because it was given the opportunity to be heard. Particularly,
after the FAN was issued, Level Up requested the reinvestigation of the
assessment. This request was granted by the BIR Makati, which directed
Level Up to submit its evidence in support of its defenses against the
deficiency VAT assessment in question. Level Up was thus able to submit
evidence in its favor in disputing the deficiency VAT assessment.’’

The CTA En Banc explained that the ruling in Avon Products cannot
be applied against the subject assessment because the CIR duly considered
Level Up’s evidence when it rendered the FDDA. It noted that the FDDA
appropriately provided the factual and legal bases for the deficiency VAT

30 Id. at 14, Petition.

31 Vig Petition for Review, id. at 135-170.
Id. at 14.

Id. at 142.

841 Phil. 114 (2018).

Rollo, pp. 44-64.

Id. at 62.

Id. at 54-55.
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assessment and clearly stated that despite Level Up’s evidence, further
verification revealed that Playweb’s invoices and returns do not match the
transactions with its customers who allegedly erroneously placed the TIN
of Level Up instead of Playweb’s.*®

The CTA En Banc further discussed that Level Up’s Reply to the
PAN was filed beyond the 15-day reglementary period set forth in Section
3.1.2% of Revenue Regulations No. 12-99.%° It noted that Level Up
received a copy of the PAN on November 10, 2015, yet it filed the Reply
to the PAN only on December 17, 2015, after 37 days had already lapsed
from the date of its receipt of the PAN. This notwithstanding, the defenses
raised in the Reply to the PAN were sufficiently considered in the
FDDA.*

Level Up filed a motion for reconsideration*? of the CTA En Banc
Decision, but it was denied by the CTA En Banc in the assailed
Resolution® dated February 21, 2024.

Thus, Level Up filed the present Petition.
Petitioner Level Up's Arguments

Level Up insists that it was denied due process thus rendering the
subject assessment void. It asserts that pursuant to the ruling in Avon
Products, a final assessment is a total nullity if the BIR failed to
acknowledge and consider the evidence submitted by the taxpayer in

8 Id at 55-57.
3.1.2 Preliminary Assessment Notice (PAN). — If after review and evaluation by the Assessment

Division or by the Commissioner or his duly authorized representative, as the case may be, it is
determined that there exists sufficient basis to assess the taxpayer for any deficiency tax or taxes,
the said Office shall issue to the taxpayer, at least by registered mail, a Preliminary Assessment
Notice (PAN) for the proposed assessment, showing in detail, the facts and the law, rules and
regulations, or jurisprudence on which the proposed assessment is based (see illustration in
ANNEX A hereof). If the taxpayer fails to respond within fifteen (15) days from date of receipt of
the PAN, he shall be considered in default, in which case, a formal letter of demand and assessment
notice shall be caused to be issued by the said Office, calling for payment of the taxpayer's
deficiency tax liability, inclusive of the applicable penalties.

40 Titled, “IMPLEMENTING THE PROVISIONS OF THE NATIONAL INTERNAL REVENUE
CODE OF 1997 GOVERNING THE RULES ON ASSESSMENT OF NATIONAL INTERNAL
REVENUE TAXES. CIVIL PENALTIES AND INTEREST AND THE EXTRA-JUDICIAL
SETTLEMENT OF A TAXPAYER’S CRIMINAL VIOLATION OF THE CODE THROUGH
PAYMENT OF A SUGGESTED COMPROMISE PENALTY,” adopted on September 6, 1999.

4 Rollo, pp. 57-58.

42 14 at 71-82. See Motion for Reconsideration dated January 25, 2021.

$ - Id at 65-70.

woow
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relation to the disputed assessment. Level Up points out that the
assessment in the FAN was an exact copy of the PAN, which supposedly
proves that the BIR Makati did not at all consider the evidence that Level
Up submitted in the Reply to the PAN.*

Level Up further contends that the discussion in the FDDA cannot
cure a void FAN because Section 228 of the NIRC clearly states that “[t]he
taxpayers shall be informed in writing of the law and the facts on which
the assessment is made; otherwise, the assessment shall be void.” It thus
concludes that the assessment must be set aside, notwithstanding the
FDDA’s consideration of the evidence that Level Up submitted.*

Level Up adds that it cannot be made liable for deficiency VAT
because the assessment is based on undeclared receipts that supposedly
pertain to transactions between Playweb and its customers. It insists that
it is a stranger to the transactions upon which it is being erroneously
assessed deficiency VAT.*®

Finally, Level Up imputes error to the CTA En Banc in failing to
consider the SLPs that it submitted in support of the alleged input tax that
it claimed but later disallowed by the CIR for lack of substantiation.’

Respondent CIR s Arguments

In its Comment,*® the CIR, through the Office of the Solicitor
General, asserts that Level Up was not deprived of due process because it
failed to timely file its Reply to the PAN within the 15-day reglementary
period under Section 3.1.2 of Revenue Regulations No. 12-99. Thus, no
fault may be attributed to the BIR in issuing the FAN in the absence of
a timely filed reply to the PAN.*

The CIR further avers that the doctrine in Avon Products cannot
apply to this case because unlike the taxpayer therein, Level Up’s
arguments and evidence were duly considered by the CIR when it

4 Id. at 23-24.
B Id at 25-28.
46 Id. at 28-33.
47 Id at 33-35.
8 Id at 1254-1274.
49 Id at 1261-1262.
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rendered the FDDA.’° The CIR thus concludes that the subject FAN is
valid because Level Up was sufficiently informed in writing of the facts
and law upon which the assailed assessment is based.”'

Moreover, the CIR contends that Level Up failed to establish that
the undeclared receipts subject of the case pertained to Playweb’s
transactions with its customers and not to the sales by Level Up. It asserts
that the undeclared sales of Level Up do not match the sales invoices that
Playweb issued to Veritas and Uniwiz. The CIR further insists that tax
assessments are presumed correct and it is the taxpayer who bears the
burden to prove that the assessment is erroneous, which Level Up failed
to do.>

Likewise, the CIR argues that Level Up failed to present adequate
proof that it is entitled to the input tax credits disallowed due to lack of
substantiation. It contends that input taxes must be supported by a VAT
invoice or receipt, issued in accordance with the format prescribed in
Section 110(A)(1),”® in relation to Section 113>* of the NIRC. Hence,
credit of input taxes cannot be allowed based only on the summary list of
purchases that Level Up submitted.”

The Issue

The issue before the Court is whether the CTA En Banc erred in

0 Id at 1262-1265.
St Jd. at 1265-1266.
32 Id at 1266—1268.
53 SECTION 110. Tax Credits. —
(A) Creditable Input Tax. —
(1) Any input tax evidenced by a VAT invoice or official receipt issued in accordance with
Section 113 hereof on the following transactions shall be creditable against the output tax:

54 SECTION 113. Invoicing and Accounting Requirements for VA T-Registered Persons. —
(A) Invoicing Requirements. — A VAT-registered person shall, for every sale, issue an invoice or
receipt. In addition to the information required under Section 237, the following information shall
be indicated in the invoice or receipt:
(1) A statement that the seller is a VAT-registered person. followed by his taxpayer’s
identification number (TIN); and
(2) The total amount which the purchaser pays or is obligated to pay to the seller with the
indication that such amount includes the value-added tax.
(B) Accounting Requirements. —Notwithstanding the provisions of Section 233, all persons subject
to the value-added tax under Sections 106 and 108 shall, in addition to the regular accounting
records required, maintain a subsidiary sales journal and subsidiary purchase journal on which the
daily sales and purchases are recorded. The subsidiary journals shall contain such information as
may be required by the Secretary of Finance
3 Rollo, pp. 1272-1273.
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finding Level Up liable for deficiency VAT arising from undeclared
receipts and unsupported input tax, and the CIR, in issuing the assessment,
did not violate Level Up’s right to due process.

The Ruling of the Court

The Petition is denied. The subject deficiency VAT assessment
against Level Up is not violative of the latter’s right to due process. Hence,
Level Up is liable for deficiency VAT and the interests and surcharges
arising therefrom.

Preliminarily, it must be emphasized that the factual findings and
legal conclusions of the CTA are accorded with the highest respect and
will not be lightly set aside “because by the very nature of the CTA, it is
dedicated exclusively to the resolution of tax problems and has
accordingly developed an expertise on the subject.”® While CTA
decisions may be set aside if there has been an abuse or improvident
exercise of its authority, or when its findings are unsupported by
substantial evidence,’’ such is not the case here.

Level Up primarily relies on Commissioner of Internal Revenue v.
Avon Products Manufacturing, Inc.,”® where the Court held that a tax
assessment must be issued by the CIR with due consideration and
evaluation of all the evidence submitted by the affected party; otherwise,
the assessment is violative of the taxpayer’s due process rights, rendering
the assessment null and void. Supposedly, the doctrine in 4von Products
applies to the present case because in the FAN, the BIR did not consider
the defenses raised by Level Up in the Reply to the PAN.

This argument fails to persuade the Court.

The present factual circumstances differ from Avon Products. In
Avon Products, the Court set aside the tax assessment on account of lapses

56 Commissioner of Internal Revenue v. Liquigaz Philippines Corp., 7184 Phil. 874, 898 (2016); CIR
v. Mirant (Philippines) Operations, Corporation, 667 Phil. 208, 222 (2011).

5T Commissioner of Internal Revenue v. Philippine Daily Inquirer, Inc., 807 Phil. 912, 932 (2017);
Commissioner of Internal Revenue v. Team Sual Corp., 739 Phil. 215, 227 (2014); Panasonic
Communications Imaging Corporation of the Philippines v. Commissioner of Internal Revenue,
625 Phil. 631, 643 (2010); Commissioner of Internal Revenue v. Cebu Toyo Corporation, 491 Phil.
625, 640 (2005).; Sea-Land Service, Inc. v. Court of Appeals, 409 Phil. 508, 514 (2001).

8 Supra note 34, at 132.
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committed by the tax authorities, which were regarded as violative of the
taxpayer’s due process rights. First, the CIR denied the protest due to the
taxpayer’s failure to submit supporting documents, when in truth, the
taxpayer made two separate submissions—in the reply to the PAN and in
the protest against the FAN. Second, the Formal Letter of Demand (FLD)
and FAN were issued only three days before the expiration of the
prescriptive period for assessment.” Third, the PAN, FLD/FAN, and
Collection Letter in Avon Products contained identical assessments, with
no reference to, comment on, or, much less, explanation of the merits of
the taxpayer’s explanations.

From this factual backdrop, it was obvious that the CIR in Avon
Products did not at all consider the defenses and evidence of the taxpayer
at all stages of the administrative tax assessment process because the
assessment period was about to expire and the FLD/FAN was issued
ostensibly to beat the prescriptive period. Such circumstance is not present
here. Nothing in the records show that the subject assessment against
Level Up was issued only to preclude prescription.

An assessment is not violative of the taxpayer’s right to due process
if they are afforded a reasonable opportunity to be heard and to submit any
evidence that they may have in support of their claims or defenses.””
In administrative proceedings, due process refers to “a fair and reasonable
opportunity to explain one’s side, or an opportunity to seek
a reconsideration of the action or ruling complained of.”®' Particularly
with regard to deficiency tax assessments, the Court has repeatedly held
that the BIR must strictly comply with the due process requirements set
forth in Section 228 of the NIRC and Revenue Regulations No. 12-99.

Unlike in Avon Products, the records of the present case show
that the BIR/CIR issued the subject assessment in compliance with
Section 228 of the NIRC and Revenue Regulations No. 12-99.% It was

59 The Waiver in Avon, had it been upheld, would have extended the assessment period to April 14,
2003. On the other hand, the FAN/FLD was issued and served upon Avon on February 28, 2003
and April 11, 2003, respectively. Id. at 125.

0 Favila v. National Labor Relations Commission. 367 Phil. 584, 595 (1999); PMI
Colleges v. National Labor Relations Commission, 343 Phil. 237, 253 (1997).

U Disciplinary Board, Land Transportation Office v. Gutierrez, 812 Phil. 148, 154 (2017), citing Vivo
v. Philippine Amusement and Gaming Corp., 721 Phil. 34, 39 (2013); Office of the Ombudsman v.
Reyes, 674 Phil. 416, 432 (2011); Ledesma v. Court of Appeals, 565 Phil. 731, 740 (2007); Libres
v. NLRC, 367 Phil. 181, 190 (1999).

82 Mannasofi Technology Corp. v. Commissioner of Internal Revenue, 943 Phil. 633, 647 (2023),
Prime Steel Mill. Inc. v. Commissioner of Internal Revenue, 929 Phil. 644, 654 (2022).

6 Titled, “IMPLEMENTING THE PROVISIONS CF THE NATIONAL INTERNAL REVENUE
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Level Up that failed to observe the applicable reglementary period set
forth in Revenue Regulations No. 12-99.

Under Section 3.1.2 of Revenue Regulations No. 12-99, there 1s a
mandatory 15-day period counted from the receipt of the PAN within
which the taxpayer may reply thereto; when there is no response within
the given period, the taxpayer may be deemed in default, and a FAN will
be issued thereafter.®* Section 3.1.2 reads:

3.1.2 Preliminary Assessment Notice (PAN). — If after review and
evaluation by the Assessment Division or by the Commissioner or his
duly authorized representative, as the case may be, it is determined that
there exists sufficient basis to assess the taxpayer for any deficiency tax
or taxes, the said Office shall issue to the taxpayer, at least by registered
mail, a Preliminary Assessment Notice (PAN) for the proposed
assessment, showing in detail, the facts and the law, rules and
regulations, or jurisprudence on which the proposed assessment is
based (see illustration in ANNEX A hereof). If the taxpayer fails to
respond within fifteen (15) days from date of receipt of the PAN, he shall
be considered in default, in which case, a formal letter of demand and
assessment notice shall be caused to be issued by the said Olffice,
calling for payment of the taxpayer’s deficiency tax liability, inclusive
of the applicable penalties. (Emphasis supplied)

As aptly pointed out by the CTA En Banc, Level Up filed its Reply
to the PAN only on December 17, 2015, or after 37 days had already
lapsed after receiving the PAN on November 10, 2015. By then, the
mandatory 15-day period for the taxpayer to respond to the PAN had
already expired; Level Up was already in default within the context of
Section 3.1.2 of Revenue Regulations No. 12-99. The BIR may
accordingly issue a FAN in the absence of a reply from the taxpayer.

That the PAN and FAN contained identical findings does not
automatically warrant the conclusion that the BIR failed to consider Level
Up’s defenses and evidence. It must be pointed out that the FAN had
already been issued on December 16, 2015 and it was only on December
17,2015 when Level Up filed its Reply to the PAN.

CODE OF 1997 GOVERNING THE RULES ON ASSESSMENT OF NATIONAL INTERNAL
REVENUE TAXES, CIVIL PENALTIES AND INTEREST AND THE EXTRA-JUDICIAL
SETTLEMENT OF A TAXPAYER’S CRIMINAL VIOLATION OF THE CODE THROUGH
PAYMENT OF A SUGGESTED COMPROMISE PENALTY.”

6 prime Steel Mill. Inc. v. Commissioner of Internal Revenue, supra note 62, at 653, citing
Commissioner of Internal Revenue v. Yumex Philippines Corp., 902 Phil. 87, 99 (2021).
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It is therefore absurd to hold that the tax authorities deliberately
failed to consider the evidence submitted by Level Up, when such
evidence had not been submitted to them when they prepared the FAN.
Simply, in issuing the FAN, the BIR Makati could not have reviewed the
evidence attached to the Reply because it was belatedly filed. To the mind
of the Court, the identity between the PAN and the FAN is not a product
of due process violation but simply a consequence of Level Up’s failure
to observe the reglementary period to file the Reply to the PAN.

Again, the essence of due process is the opportunity to be heard.®®
Thus, where a party is not heard because they have chosen, for whatever
reason, not to be heard despite the opportunity granted to them, there is no
due process violation.%® Due process does not require the BIR to await the
taxpayer’s reply or protest beyond the periods set forth in Revenue
Regulations No. 12-99; otherwise, the taxpayer could hold hostage the tax
assessment process by simply delaying the submission of the reply or
protest.

To stress, all that due process mandates is an ample opportunity for
the taxpayer to respond to the PAN and the FAN, which was fully granted
to Level Up. Accordingly, Level Up cannot now complain of deprivation
of due process when it was given the full 15-day period under Section
3.1.2 of Revenue Regulations No. 12-99 to respond to the PAN, yet it
inexplicably failed to file its Reply within the reglementary period.

It should also be emphasized that the “protest” to which the relevant
supporting documents may be submitted by the taxpayer is the protest to
the FLD/FAN." It is from the taxpayer’s receipt of the FLD/FAN that the
60-day period under Section 3.1.5 of Revenue Regulations No. 12-99
begins to run, to wit:

3.1.5 Disputed Assessment. — The taxpayer or his duly authorized
representative may protest administratively against the aforesaid
formal letter of demand and assessment notice within thirty (30) days
from date of receipt thereof. If there are several issues involved in the
formal letter of demand and assessment notice but the taxpayer only

65 Rizal Commercial Banking v. Commissioner of Internal Revenue, 524 Phil. 524, 579 (2006);
Spouses Estares v. Court of Appeals, 498 Phil. 640, 658 (2005).

6 Imperial, Jr. v. Government Service Insurance System, 674 Phil. 286, 295 (2011); Trans Middle
East (Phils.) Equities, Inc. v. Sandiganbayan, 530 Phil. 705, 715 (2006); Herrera-Felix v. Court of
Appeals, 479 Phil. 727, 736 (2004); Stronghold Insurance Co., Inc. v. Court of Appeals, 282 Phil.
624, 630 (1992); Bautista v. Secretary of Labor and Employment, 273 Phil. 715, 722 (1991).

7 Commissioner of Internal Revenue v. Maxicare Healthcare Corp., 943 Phil. 768, 781 (2023).
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disputes or protests against the validity of some of the issues raised, the
taxpayer shall be required to pay the deficiency tax or taxes attributable
to the undisputed issues, in which case, a collection letter shall be
issued to the taxpayer calling for payment of the said deficiency tax,
inclusive of the applicable surcharge and/or interest. No action shall be
taken on the taxpayer's disputed issues until the taxpayer has paid the
deficiency tax or taxes attributable to the said undisputed issues. The
prescriptive period for assessment or collection of the tax or taxes
attributable to the disputed issues shall be suspended.

The taxpayer shall submit the required documents in support of his
protest within sixty (60) days from date of filing of his letter of protest,
otherwise, the assessment shall become final, executory and
demandable. The phrase “submit the required documents™ includes
submission or presentation of the pertinent documents for scrutiny and
evaluation by the Revenue Officer conducting the audit. The said
Revenue Officer shall state this fact in his report of investigation.

If the taxpayer fails to file a valid protest against the formal
letter of demand and assessment notice within thirty (30) days from
date of receipt thereof, the assessment shall become final, executory
and demandable.

Here, the foregoing provision was observed. Verily, Level Up does

not dispute that it was afforded the opportunity to protest the FAN through
a request for reinvestigation;®® that this request was granted by the BIR
Makati; that the BIR Makati then directed it to submit its supporting
documents and evidence; and that Level Up submitted its evidence
through its letter dated March 15, 2016. Further, as aptly pointed out by
the CTA En Banc, the CIR gave due consideration to Level Up’s evidence
and supporting documents, which were discussed in the Details of
Discrepancies® attached to the FDDA, to wit:

68

69

Tax CODE, sec. 228, which relevantly states:

SECTION 228. Protesting of Assessment. — When the Commissioner or his duly authorized
representative finds that proper taxes should be assessed, he shall first notify the taxpayer of his
findings: Provided, however, That a preassessment notice shall not be required in the following

cases:

Within a period to be prescribed by implementing rules and regulations, the taxpayer shall be
required to respond to said notice. If the taxpayer fails to respond, the Commissioner or his duly
authorized representative shall issue an assessment based on his findings.

Such assessment may be protested administratively by filing a request for reconsideration or
reinvestigation within thirty (30) days from receipt of the assessment in such form and manner as
may be prescribed by implementing rules and regulations.

Within sixty (60) days from filing of the protest, all relevant supporting documents shall have been
submitted; otherwise, the assessment shall become final.

Rollo, pp. 1277-1278.
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Undeclared Receipts, P44.463,331.43. — Verification disclosed . . .

In the above-mentioned letters, it was mentioned that “The
undeclared receipts which were included in the FAN are not sales of
LUI but sales of Playweb Games, Inc., a corporation that is separate
and distinct from LUI” and details of which are discussed as follows:

a. An affidavit of Ms. Richel Carlos from the finance department of
Playweb Games, Inc. was submitted including copies of several
sales invoices and official receipts issued by Playweb Games, Inc.
to support the said contention.

b. Further, an affidavit of Ms. Lilibeth A. Abanilla of Uniwiz Trade
Sales, Inc. was also submitted as an additional support to the same
contention as far as the purchase of Uniwiz Trade Sales, Inc.’s is
concerned.

c. It was also noted in the letter dated March 15, 2016 that:
“A. Uniwiz has admitted to its mistake in using [p]layweb’s TIN to
BIR during a previous assessment . . .” Furthermore, it was also
mentioned in the same 1[e]tter that: “Level Up, Inc. was assessed
for its income and other revenue taxes for the year 2012. Part of
the assessment was for VAT deficiencies owing to undeclared
transactions which involved Uniwiz as one of the supposed
customers of Level Up, Inc.” In view of this, a letter from Uniwiz
December 5, 2014 states that: “This is to certify that we
inadvertently used Level Up, Inc.’s TIN No. 219-367-877-000,
instead of Playweb, Inc.’s TIN No. 008-061-053-000, in submitting
the summary list of purchases from Playweb Games, Inc. for the
calendar year 2012 as our company used to purchase the foods and
merchandise prior to September 1, 2011 from Level Up, Inc.”

d. In the same letter dated March 15, 2016 it was mentioned that:
“Veritas has not been transacting with LUI since 2011 and the
transactions imputed to LUI” which was substantiated with a letter
dated September 6, 2011 which states that: “In view of the transfer
of ownership as well as by reason of LUIL'S corporate restructuring
we would like to inform you that Playweb Games, Inc. (Playweb)
will take over all existing contracts with distributors and key
accounts like your company. Accordingly, effective September 1,
2011, LUI is hereby formally terminating the distributorship
contract dated September 1, 2011 executed between LUI and your
company. Further, effective also on September 1, 2011, Playweb
will execute a new distributorship contract under its name with

your company/.]"

Re-investigation disclosed the following results:

a. The BIR has not seen any reason for the use of the TIN of Level
Up, Inc. in place of the TIN of Playweb Games, Inc. since upon
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scrutiny of the invoices and official[s] receipts issued by the latter
to Uniwiz Trade Sales disclosed that the said documents clearly
states the TIN 008-061-053-000 which is of Playweb Games,
Inc.’s. Further, as previously mentioned, that the same issue has
already been raised in previous assessment for the taxable year
2012 however, no corrective measure has been done on the part of
Uniwiz therefore, there is reason to believe that your contention
with regard to the purchases of Uniwiz Trade Sales from Level Up
as discussed in letter a.), b.) and c.) above, [Inc.] is not valid.
Moreover, total of the vatable sales on the sales invoices issued by
Playweb Games, Inc. to Uniwiz Trade sales amounting to
[PHP] 28.553,069.54 does not tally with the purchases claimed by
Uniwiz Trade Sale amounting to [PHP] 43,548.,175.37.

b. Moreover, with regard to the transactions with Veritas System
Solution, Inc., Level Up! International Holdings PTE. LTD.,
Playweb Games, Inc., Power House Distributor, Inc., and SM Mart,
Inc., the company failed to provide proof that would warrant the
reversal of our assessment.

In view of the foregoing, our assessment on undeclared sales
amounting to [PHP] 44,463,331.43 is herewith reiterated.

Unsupported Input Tax, [PHP] 4,804.976.63. — Verification
disclosed . . .

During re-investigation, you failed to provide proof that would warrant
the reversal of our assessment hence, therefore, our assessment on
unsupported input tax amounting to P4,804,976 is herewith reiterated.

Excess Input Tax Carried-Over to Succeeding Quarter/Period,
[PHP] 1264233.93. — The excess input tax amounting to
[PHP] 1,264,233.93 was not applied against the allowable input tax in
computing deficiency value added tax since this shall be carried over
to the next succeeding quarter(s)/year as provided under Section
110(B) of the Tax Code, as amended.”’ (Emphases and underscoring in
the original)

Clearly, the jurisprudential standard in 4von Products requiring the
tax authorities to observe the taxpayer’s due process rights under Section
228 of the NIRC and Revenue Regulations No. 12-99 at all stages of the
administrative tax assessment, was fully observed in this case. Thus, the
subject assessment cannot be invalidated on the ground of a due process

violation.

0 qd.
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Level Up maintains that the FDDA cannot cure a “void”
assessment, but the premise of this theory is flawed. Again, the subject
FAN is not void simply because it is identical to the PAN. In context, the
similarity between the PAN and the FAN was not due to a deliberate
disregard of evidence and violation of due process. Rather, Level Up’s
defenses and supporting documents were raised only after the FAN had
been issued—well beyond the period allowed. These could not have been
considered in the FAN, but were still considered in the FDDA.

Level Up also questions the CIR’s findings. Particularly, it
denies having undeclared receipts in the amount of PHP 44,463,331.43,
reiterating that the discrepancies noted by the tax authorities based on
third-party SLPs could not be attributed to it, as these were services
supplied by Playweb to its customers. However, this is a finding of fact
that may only be reversed by the Court upon a showing of abuse of
authority by the CTA or lack of supporting evidence, which have not been
established by Level Up. Hence, the Court has no basis to reverse them.

In the assailed Decision, the CTA En Banc aptly explained that
Level Up failed to demonstrate that the discrepancies noted were actually
services rendered by Playweb, not Level Up. While it submitted invoices
issued by Playweb to a customer (e.g., Uniwiz) tending to show that
Playweb was the supplier of services and not Level Up, the aggregate
amount of these invoices (PHP 29,496,337.40) did not tally with the
purchases reported by said customer in its SLP (PHP 43,548,175.37).

Lastly, Level Up asserts that its input taxes were sufficiently
supported by its SLPs; thus, they cannot be disallowed on the ground of
lack of substantiation. However, SLPs cannot be regarded as sufficient
substantiation in this case. It is settled that input taxes may be allowed as
credits against output taxes only if these are supported by invoices and/or
receipts which meet the applicable VAT invoicing requirements. In
particular, under Section 110(A)(1)”" of the NIRC, a creditable input tax
must be evidenced by a VAT invoice or official receipt.”” Section 4.113-1
of Revenue Regulations No. 16-057 further provides that “[a]ll purchases
covered by invoices/receipts other than VAT Invoice/VAT Official Receipt

71 SECTION 110. Tax Credits. —

(A) Creditable Input Tax. —
(1) Any input tax evidenced by a VAT invoice or official receipt issued in accordance with

Section 113 hereof on the following transactions shall be creditable against the output tax: . . .
2 Commissioner of Internal Revenue v. Manila Mining Corp., 505 Phil. 650, 665 (2005).
7 Consolidated Value-Added Tax Regulations of 2005 issued on September 1. 2005.
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shall ot give rise to any input tax,” viz.:

SECTION 4.113-1. Invoicing Requirements. —
(A) A VAT-registered person shall issue: —

(1) A VAT invoice for every sale, barter or exchange of goods or
properties; and

(2) A VAT official receipt for every lease of goods or properties,
and for every sale, barter or exchange of services.

Only VAT-registered persons are required to print their TIN followed
by the word “VAT” in their invoice or official receipts. Said documents
shall be considered as a “VAT Invoice™ or VAT official receipt. A/l
purchases covered by invoices/receipts other than VAT Invoice/VAT
Official Receipt shall not give rise to any input lax.

VAT invoice/official receipt shall be prepared at least in duplicate, the
original to be given to the buyer and the duplicate to be retained by the
seller as part of his accounting records. (Emphasis supplied)

Precisely, an SLP merely provides a summary of vatable
transactions; it does not dispense with the need to verify the SLP’s
authenticity and veracity by comparing it with the sales invoices or official
receipts that are required to be issued for vatable sales or services.” The
CIR cannot therefore be faulted for disallowing the input taxes claimed by
Level Up that are unsupported by the appropriate VAT invoices
or official receipts, notwithstanding Level Up’s submission of SLPs in
reference to the claimed input tax.

The Court finds it proper to emphasize that a tax assessment is
prima facie valid and lawful where it does not appear to have been arrived
at arbitrarily or capriciously.” As correctly pointed out by the CIR, it 1s
the affected taxpayer who bears the burden to prove that the questioned
assessment is erroneous or invalid.”® Level Up failed to discharge this
burden. Verily, the records before the Court do not sufficiently establish
that the subject deficiency assessment was made arbitrarily or
capriciously. Hence, there is no basis to declare the assessment null and
void, especially given that both the CTA Division and CTA En Banc

M Commissioner of Internal Revenue v. Manila Mining Corp., supra note 72, at 667-668.

5 Commissioner of Internal Revenue v. Traders Royal Bank, 756 Phil. 175, 200-201 (2015);
Commissioner of Internal Revenue v. Hon. Gonzalez, 647 Phil. 462, 492 (2010).

% Id.
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affirmed its validity.

All told, no error may be imputed to the CTA En Banc in upholding
the subject deficiency VAT assessment against Level Up. Contrary to
Level Up’s assertions, there was no violation of Level Up’s due process
rights and the assailed CTA rulings were supported by substantial
evidence.

ACCORDINGLY, the Petition for Review on Certiorari is
DENIED. The Decision dated January 6, 2021, and the Resolution dated
February 21, 2024, of the Court of Tax Appeals En Banc in CTA EB
Nos. 2069 and 2070 are AFFIRMED.

SO ORDERED.

HENRY J . INTING
Associate Justice

WE CONCUR:

(On official business)
ALFREDO BENJAMIN S. CAGUIOA
Associate Justice

— ~
SAMUEL H. GAERLAN" JAPAR B. DIMAA

Associate Justice Associate Justice
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