Muhht of the Philippites
Supreme Court
fMlanila

THIRD DIVISION

NOTICE

Sirs/Mesdames:
Please take notice that the Couwrt, Third Division, issued a Resolution
dated Marxch 2, 2022, which reads as follows:

“G.R. No. 206286 (Avon Products Manuafacturing, Inc. w
Commissioner of Internal Revenue); G.R. No. 209257 (Avon Products
Manufacturing, fnc. v. Commissioner of Internal Revenue); (.R. No.
210068 (Avon Products Manufacturing, Inc. v. Commissioner of Internal
Revenuey, — Before the Court are three consolidated Pelitions for Review!
hicd by Avon Products Manufacturing, Ine. (Avon Products) questioning the
Court of Tax Appeals’ (CTA}) issuances denying its claim for refund of excise
taxes paid on removals of splash colognes and bedy sprays in 2007, 2008, and
2009 on the ground that these products are “toilet waters™ snbject to the excise
tax on non-esscriial goods under Section 150 (b)® of the 1997 National
Internal Revenue Code, as amended? {Tax Code).

The ceniral issue in thesc cases is whether the definition of “toilet
waters” m Revenue Regulations (RR) No. 8-84* as “conlaining essential oils
i.e. more than 3% by weight” is applicable in determining the teilet walers
subject to the excisc tax under Section 150 (b) of the Tax Code.

The petitions src bereft of merit.

We emphasixe that, on August 10, 2015, the Court issued a Resolution®
denying Avon Products’ similar claim for refund of excise taxcs paid on
removals ol splash colognes and body sprays for the period of May 17, 2005
to February 20, 2007. Going over it in relation to the present cascs, we find
no compelling reason to difler from the Court’s previous pronouncement:

' Rollo (G.E. No. 206256), Val. 1, pp. 10-70; rolfe (G Mo. 2[]@2‘3?], Yol 1, pp. 9-54; and redlo {GK.

wo. 20068 Vol 1, . 345,

SEC. 130, Non-essential Goods, — There shall be levied, assessced and collected a tax equivalent to twenty

percent {20%) based on the wholesale price or the value of importation used by the Rurean of Custotns

in detenminiog tariff and customs duties, net ol excise tax and valoc-udded tax, of the following goods:
WK

2

{b) Perfumes and toilel waters;
XXX,
Republic Act Wo, 8424, Enfitled “AN ACT AMENDING 'ITE NATIOMAL TNTERNAL REVERIE C ODE, AS
AMERDED, AND FOR OTHER PURPOSES,” approved an Decernber 11, 1997,
COSMETIC PRODUC TS REGULATIONS, June 3, [ 984,
F Bee rotin (G No. 210068), Vol. [ pp. 960-961,
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Resolution -2 - G.R. Nos. 206286, 209257

and 210068
March 2, 2022

As correctly found by the CTA Exn Bare, Revenne Fepulanon (RRE)
No. 8-84, which deals with the percentage tax on cosmetic products under
Section 194 {renumbered to Section 163) ol the 1977 National Tniemal
Revenoe Code (NIRLC), may not be used to dnplement Section 150 (b)y of
the 1997 NIRC, as amended, which pertains to the imposition of excise tax.
Albeif the words “toilets waters” remain nnchanged, the change in the
nature of the fax from percentage tax €o excise (ax pursuant to
Execulive Order No. 273 is an effective repeal of Section 194
{renumbered to Section 163) of the 1977 NIRC. Therefore, the policy
determinations made by ihe Secretary of Finance attending the
implementing riele under the old provision on percentage tax, L, RR
No. 8-84, cannot be made to apply 10 ihe current provision on [the]
excise tax, Le., Section 150 (b) of the 1997 NIRC, as amended. Wcll-
settled is the rule that rule-making power must be confined to details for
regnfating the mode or proceeding to curry into cffect the law as it has
been enacted. The power cannot be extended t amending or expanding
the statutory requirements or to embrace matters not covercd by the
statute, [fence, with these considerations, it is up to the Sceretary of Finance
iy iss11e a new implementing ne rolative to the cwrent nature ol the lax on
toilet waters; absent which, the general inlerprelation of the statute accorded
by the Burcau of Internal Revenue should prevail. (Fmphasis supplied.)®

It bears noting that when Title IV on Excise Taxes was crafted in

Presidential Decree (PI)) No. 19947 Section 194 (b) of the 1977 Tax Codc
dealing with “toilet waters” was renumbered as Scction 163 (b) but remained
subject to percentage tax.® Uxecutive Qrder {EQ) No. 36° reduced the rate!®
imposable on cvery original sale, barter, exchange, or similar transaction for
a consideration of “toilet waters,” but the nature of the tax was the same. PD
No. 1994 and EO No. 36 did net change the tax imposed on “loilct waters.”
The definition of the term given by RR No. 8-84 as “conlaining cssential oils
ie. more than 3% by weight” remained. Simply put, manufacturers and
producers of tollet waters with 3% or loss essential oil contenl are not subject
to the percentage tax on their sales.

1d.

Lntitled “FURTHER, AMENDNG CERIALY PROVISIONS CF THE WATICNAL INTERMAI BEVENUE CODL™
November 5, 1955, See Section 20 ol TT No. 1994 -
Sectlon 23 ol PT) No. 1994 reads in pzt;

SRC. 23, Section 194 of the WNational Inwmal Reverme Code is hereby renumbered and amended 1o read
us [oHows:

“SEC, [63. Percentage tax on sales ol non-essential articles.  There shall be levied, ussessed and
collected. onee only on every uriginal sale, barter, cxchange, or similar transaction for nominal or valuable
consideraiion intended to (ransfer awnership of, ur title to, the articles herein below enwmerated a tax
cquivalent to 50% of the sross value in money of the articles so sold, bastercd, cxchanged or transivrred,
such Lax to be paid by the mamifactarer or producer: .
“[b] Perfumes, cssences, extracts, Loilet waters, cosmutics, hair dressings, huir dves, hafr restonsives,
aromatic cachous, toilet powders, cxeept tooth and mouth washes, denlrice, toothpaste, taleum and
medicated toilst powders, hair oils and pomades. -

Xk (Emphases sopplied )
Fnlitled “T'URTHFE® AMENDING (BR[AIN SECTIONS OF THE WaTIONAL INTERNAL REVENUE COLE, AS
AMERDED,™ July 30, |98,
From 3% In PO No. 1994 0 30% in EO No. 36,

vl
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Resolution ' -3 - G.R. Nos, 206286, 209257
and 210068
March 2, 2022

Significantly, on July 25, 1987, the President issued EQ No. 273,!
adopting the Philippine Value-Added Tax (VAT) system. The second Whereas
Clause stated that “there 1s a need to rationalize the present system of laxing
goods and services by imposing a multi-stage [VAT] to replace the tax on
original and subsequent sales tax and percentage tax on certain services.”?
Accordingly, “|alny person who, in the course of trade or busincss, sclls,
barters or exchanges goods, renders services or engages in similar transactions
and any person who imports goods shall be subject to the [VAT[” or
percentage tax. The adoption of the VAT system effectively subjected all sales
in the ordinary course of lrade or buginess ol loilel walers, regardless of
essential oll content, to the VAT or percentage tax.

The question now is whether the definition of toilet waters in RR No.
§-84 was carried over in Section 150 (b) ol EO No. 273.

We answer in the negative,

When [O No. 273 renumbered Section 163 of PD No. 1994, the
enumeration of articles covered by the provision was reduced to three? EO

1 Lpritled “ADOPTING A VALLE-ADDED TAY, AMENDING FOR THIS PURPOSE CERTATN PROVISIONS OF ‘11T
MNATIONAL INTERNAL REVENUE Cong, AND FOR OTHER FURPOSES,” January 1, 1745,

B Einphasis supplisd.

2 The following are non-cssenlial articles imdar Section 63 of PR Ne. 1994, as amendsd by BEO No. 36:
tar Al anticles commonly or commercially loown as jewelry, whether real or Bnitation, pearls, precious
aml semni-precious stones and imitations thereof) articles made of, or ormamented, moonted or fited with,
preciows mclals or imitafons thereof or dvory (oot incheding surgival and denl] mstnuments, sther-plated
wares, Frames or mountings for spectacles or eveglasses, and dental 2old ot gold alloys and other pracious
melal wsed in fliing, mounding or fiving of the teeth); opery glasses and lorgnettes, The tem “precious
metals’ shall ioclude platiom, gold, silver, and other metals of similr or greaor valus. The term
‘moitations thereofl” shall inchude platings and alloys of such metals.
(1) Perfumes. essences, oxlmels, oilet waters, cosmetics, hakr dressings. hair dves, hair Testorations,
gromatic cachous, toilet powders, cxeept tooth and mowth washes, dentifiice, (nothpasis, talourn and
medicated follet powdars, hair vils and pomades,
(¢) Dice. mahjong sets and playing cards.
() Jukeboxes.
{¢) Automobiles {cxeept motor vehicles classilicd as bucks, jesps and wility vehicles). A sale of an
antoaobile shall [or purposes of this section be considered as a sale of the chassis and of the body,
gether with parts and accessorics with which the same i wsually vquipped, meloding the other parrs and
accessories permanently attached therete at the fims of the criginal sal.
{1} Paris and accessories of automobiles which are primarily for ormementation or embellishment.
{g} Yachis und other vessels imtended [or plowsure ar sporrs,
(b} [arpsichords, aceordions, planes and elesinie or electromic mmsical organs.
{1) Fircarms and cartridges or olher forms of armmunition.
{I} Houschold-type electric vacuum cleaners or pelishors.
(k) Washing machines. clothes diyers and combinatian veushing machine and clothes drycrs of afl types.
{1} Textiics wholly or in chief value of silk, wool, or lisen; nvlon ov other synthetic andfor chemical fahrics
1ot mitended fox clothing; wool and silk hats; and firs and manufaetures thereof
{in) Elecuricity andfor battery-operited heamy equipment and accessorias,
(n) Fleenicity and’or ballery-operated toys.
I::L}:I Television seis, phonographs or gramephones, combination radio-phonograph sets, tape reconders,
video lape tecorders, tape-decks, car stereos, cassclle vadios, and similar articles for reproducing and’or
recordmg misie, seund and images and any combination thezeof,
(p) Alr-conditioning units.
{q) Sinilar or snalogous articles, substances or preparations Lo those amimerated above s determined brye the
Commissioner of Internal Revenne based on the essentiality of the arlicles,

L0 Mo. 273 renumbered and smended Section 163 o read as follows:

?,‘1
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Resolution -4 - G.R. Nos. 206286, 209257
and 210068
March 2, 2022

No. 273 moedified the kind of tax imposed on “loilet waters™ in Section 163
from sales 1ax, or the tax on the performance, carrving on, or exercise of an
activity or business, to excise tax, a tax on the property.'* The provision was
transferred o “Tille VI — Excise Taxes on Certain Arhicles,” in Chapler 6,
together with “Fireworks,”" “Cinematographic Films,”" “Sacchatine,”” and
“Automobiles.”® The alteration in the nature of tax imposed on “toilet waters”™
in Scction 163 (previously Sectlon 194) indicates that a change of law was
intended. In Laguna Metis Corp. v Court of Appeals)’® we held that “[a]s a
rule, an ametidment by the deletion of certain words or phrascs indicates an
intention 10 change ils meaning. It 1s presumed that the deletion would not
have heen made 1f there had been no intention to effect a change in the
meaning of the law or rule. The amended law or rule should accordingly be
given a construction different from that previous to its amendment.”

Indeed, the reclassification of the tax imposed on “loilel walers™ inlo
cxclse taxes Is an effective repeal of the old provision. Section 29 of EO No.
273 provides that “the provisions of any law, whether peneral or special, rales
and regulations and other issuances or parts which are inconsistenl with th[e]
Order are repealed, amended or modified accordingly.” RR No. 8-34
specifically deals with the tax imposed on cosmetic products under Sections
194 (b) and (e) of the 1977 Tax Code, to wit:

SECTION 1. Scope. Pursuant to Sechion 326, in relation to
Section 4 of the National Internal Revenue Code, (he following repmlations
relafing to the sales tax payable by manufactmers andior cxperfers of
cosmebc products arc hercbhy prommulgaied. These regulations shall be
known as Revenue Regulations No. 8-84 or (he Cosmetic Products
Regulations, These regulations deal with the tax om cosmetic products
impused by Sections 194{(h) and (&} aud Section 326 of the National
Imtemnal Reverie Code, which provides as follows:

xxenx, [Lmphases n the original.)

SEC, 150, Nun-Essential Goods, — There shall be levied, assessed and colleoled o mx
etjuivalent to 20% based on the wholesale price or the value of importation used by the Burcau of Customs
in determining tariff and customms dutivs; net of excise tax and valus-added tax, of the followin 2z aoody;

(a} All goods commonly or commercially known as Jewelry, whether rcal or iroitation,
pearls, provious and semi-precious stones and fmitations thereof: goods made of, or vmemenled, mounted
ur feted wirh, precious metals or iftations theroof or fvory (nat including suraical and dental insrrarnends,
silver-plated wares, frames or mountings Tor spectacles or eveplasses, snd demtal gold or old allovs wnd
clher precions metals used in filling, mounting or {itung of the testh); opura glasses and lorgnettes. The
termn “precions metals' shall inclede platimon, gold, silver, and other metals of similar or greater value.
The terns 'tmitations thereof' shall melude platings and alloys of such metals:

(lx) Perfames aod doilet waters;

(e} Yachts and other vessels intended Lot pleasure or sports.

See Lu Swerte Cigar and Cigavette Factory v. Court of Appenls, 716 Phil. 433, 475 (2014}, Diageo
Philippines, fre. v, Commissionor of fdernal Revemse, 695 Phil 3835, 302-393 (2012Y, Petron Corp. v,
Tigngoo, 574 Phil 820, 628 (2008},

> Bection 131 of P No. 1994 {renumbered 1o Scetion 146 nnder 5O No. 273,

Seeion 133 of P12 No. 1994 (renumbered 10 Scelion 147 goder BEO No. 273).

" Section 135 ol BT No. [994 {renumbared to Section 144 ymder EO No. 273).

"% Section 135-A of FO No. 36 (renumbered to Section 149 under EQ No. 273).

¥ (R, Na. 185220 (Resolution), July 27, 2009, 611 Phil. 550, 536 ¢2009),
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Resolotion -3 - G.R. Nos. 206286, 209257
' and 210068
March 2, 2022

The sales tax or percentage fax imposed by Scction 194 {b) of the 1977
Tax Code on “toilet waters™ ceased to exist when EO No. 273 modified the
nature of the imposable tax to excise tax under Section 163. In effect, RR No.
8-84, which was integrated into the amended and replaced Section 194 (b) of
the 1977 Tax Code, is already inapplicable. Hence, the definition of the term
“loilel walers” as “comlaining essential oils Le. more than 3% by weight”
siven by RR No. 8-84 cannot be made to apply In determining the “toilet
waters” subject to the excise tax under Section 150 (b) of the present Tax
Code.

Finally, we stress that Section 27%° of EQ No. 273 mandates the
Secrelary ol Finance lo promulgaie rules and regulations to implement the
BEO. However, the Secretary of Finance did not tssue rules construing the term
“Poilet waters™ as it did in RR No. 8-84. On the other hand, the Commissioncr
of Internal Revenue (CIR) exercised its authority to interpret the provisions of
the Tax Code® and isszed BIR Ruling No. 043-2000%? and Revenue
Memorandum Circular (RMC) No. 17-02,7 irealing all toilel walers,
regardless of essential oil content, subject o the excise tax under Seclion 150
{b). To date, the Secretary of Finance, who is vested with the power to review
rulings of the CTR,* has not modified or reversed the CIR’s issuances.

It is a scttled rule that the interpretation placed upon a statute by the
execuflve officers, whose duty is to enforce it, is enlitled lo great respect by
the courts.”™ Administrative construction ol tax law, while not conclusive, will
be followed unless clearly erroneous.?® Avon Products has not shown why we
should deviate from this well-settled rule. Thus, the general interpretation of
the statulc accorded by the CIR in BIR Ruling No. 043-2000 and published in
RMC No. 17-02 shall be given effect. Since Avon Products admitted that the
principal ingredieni ol its splash colognes and body sprays is alcohol, and the
products arc meant for putting fragrancc on the skin, the CTA comrectly
concluded that Avon Products’ splash colognes and body sprays are “toilet
waters” subject to the excise tax on non-essential goods in Section 150 (b) of
the Tax Code. Accordingly, Avon Producis is not entitled to a refund.

FOR THESE REASONS, the petitions for review are DENTED.

SECTION 27, The Secretary of Finance, upon recommendation of the Commissioner of Internal Bevenue,

shall promuluale the rules and regolations to effectively imploment this Exesimive Crder

EEF.CTION 4. Power of the Commissioner to Tnterpret Tax Laws amd to Decide Tax Cases.  The power to

inlerpret the provisions of this Code and other tax Jaws shall be under the exclusive and original jurisdiction

ot the Commissioner, subject to revicw by the Secrétary of Finance. woor.

Rz PMPOSITION OF EXCIsE TAX 0N GREEN CrOSS BART COTOGNE,

Subjoct: GREEN CROSS BARY COLOGNE AN ALL OTHER COLOGNE PRODUCTS,

=1 Bection 4, Tax Code.

* Philippiine Bank of Commmications v. Commissioner of Interral Revenne, 361 Phil. 916, 929 (1969).

i "}E; .i"]e;fr;'; v. Hernamdez, 59 Phil. 272, 276 (1933) und Molina v, Rafferty, GR.No. L-11988, 37 Phil. 545-
} . .

(¥
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Resolution

SO ORDERED.”

-6 - G.R. Nos. 206286, 209257
and 210068
March 2, 2022

By authority of the Court:

ML ADCRaXy
MISAEL DOMINGO C. BATTUNG III

Division Clerk of Court \_JE7 ff/:l 2
prd

ROMULO MABANTA BUENAVENTURA SAYOC &

DELOS ANGELES

Counsel for Mabanta and De los Angeles
21st Floor, Philamlife Tower

8767 Paseo de Roxas, 1226 Makati City

COURT OF TAX APPEALS
Agham Road, Diliman

L 10 Quezon City

(CTA EB No. 347)

{CTA Case No. 7873)

OFFICE OF THE SOLICITOR GENERAL
134 Amorsolo Street
Legaspi Village. 1229 Makati City

Atty. Christopher Sandico

Litigation & Prosecution Division
BUREAU OF INTERNAL REVENUE
Room 703, 7F BIE Bldg.

1100 Quezon City

PHILIFPINE JUDICIAL ACADEMY
Research Publications and Linkages Office
Supreme Court, Manila

[research philjaf@vahoo com]

PUBLIC INFORMATION QOFFICE
Supreme Court, Manila
[For uploading pursuant to AM. 12-7-1-8C]

LIBRARY SERVICES
Supreme Court, Manila

Judgment Division
JUDICIAL RECORDS OFFICE
Supreme Court, Manila
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