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HONORABLE LEILA M. DE LIMA, IN HER CAPACITY AS SECRETARY OF
JUSTICE, PETITIONER, V. CITY OF MANILA, REPRESENTED BY MAYOR

JOSEPH EJERCITO ESTRADA, RESPONDENT.

D E C I S I O N

A. REYES, JR., J.:

Before this Court is a Petition for Review on Certiorari[1] under Rule 45 of the Rules of Court
seeking to annul and set aside the Decision[2] of the Court of Appeals (CA) in CA-G.R. SP No.
139281 dated July 9, 2015, and its Resolution[3] dated January 8, 2016, denying the motion for
reconsideration thereof.

The Antecedent Facts

On November 26, 2013, the City Council of Manila passed Ordinance No. 8331, entitled "An
Ordinance Enacting the 2013 Omnibus Revenue Code of the City of Manila." It was approved by
Mayor Joseph Ejercito Estrada on December 3, 2013, and thereafter published in the Manila Times
and Manila Standard on December 6, 7, and 8, 2013.[4] The Ordinance took effect on December 9,
2013 and implemented by the City of Manila (respondent) on January 2, 2014.[5]

On January 6, 2014, operators of retail businesses in the City of Manila-Mandurriao Star, Inc., Metro
Manila Shopping Mecca Corporation, SM Mart, Inc., Supervalue, Inc., and Super Shopping Market,
Inc. (hereinafter referred to as retail business operators) filed an Appeal before Secretary of Justice
Leila M. De Lima (petitioner). Therein, the retail business operators claimed that Section 104 of
Ordinance No. 8331, which imposed percentage tax on gross sales of retailers from 1% to 3%, is
unconstitutional for being violative of Section 5, Article X of the Constitution, and illegal for being
excessive and contrary to limitations set forth under Sections 130, 186, and 191 of the Local
Government Code of 1991 (LGC).[6]

Specifically, the retail business operators alleges that the respondent increased the local business
tax rates from 0.20% to 3% and 1%, which is beyond the 10% limit on increase provided for under
Section 191 of the LGC.[7]

Per the petitioner's Order dated February 3, 2014, the respondent filed its Comment, whereby it
submits that Ordinance No. 8331 was enacted in compliance with the procedural requirements
under the law and therefore has in its favor the presumption of validity. Moreover, the respondent
argued that its imposition of retail tax under the Ordinance is a valid exercise of its power to impose



rates which are within the limits provided for under Section 143(d), and as such, must be sustained.
[8]

On April 7, 2014, the petitioner issued a Resolution[9] declaring Section 104 of Ordinance No. 8331
void for being contrary to Section 191 of the LGC, viz.:

WHEREFORE, premises considered, Section 104 of Ordinance No. 8331, series of
2013, of the City of Manila is HEREBY DECLARED VOID for being contrary to Section
191 of the [LGC].

SO ORDERED.[10]

In its Resolution, the petitioner explained that under the LGC, the respondent has the power to
impose local business taxes and determine accordingly the rates to be levied, through the adoption
of revenue ordinance. But after a revenue ordinance has been enacted, the succeeding
amendments increasing the rates therein specified would have to be in accordance with the
limitations set forth under Section 191 of the LGC.[11]

In the case of the respondent, the petitioner found that it has elected to exercise such power when it
enacted Ordinance No. 7794 in 1993 and its amendment passed two months thereafter - Ordinance
No. 7807.[12] In this light, the petitioner ratiocinated that any further amendment of the tax rates
through the enactment of a new revenue ordinance would have to comply with the 10% maximum
ceiling of increase under the LGC. The petitioner adjudged that the adjustment of tax rates from
Ordinance Nos. 7794 and 7807 to Ordinance No. 8331 violates the said ceiling and as such is
invalid.[13]

On April 24, 2014, the respondent filed a Motion for Reconsideration[14] of the petitioner's
Resolution dated April 7, 2014.

Without awaiting for the petitioner's action on its Motion, the respondent filed a Petition for Review
Ad Cautelam[15] before the Regional Trial Court (RTC) of Manila on May 15, 2014. In its petition, the
respondent sought to annul the petitioner's Resolution dated April 7, 2014 for having been issued
with grave abuse of discretion and to declare Section 104 of Ordinance No. 8331 as valid and
enforceable.

On May 19, 2014, the RTC issued an Order [16] treating the Petition for Review Ad Cautelam as a
petition for certiorari under Rule 65 of the Rules of Court.

After the parties filed their respective Comment and Reply, the RTC rendered its Decision on July
25, 2014 dismissing the petition in this wise:

WHEREFORE, premises considered, the Petition for Review Ad Cautelam is hereby
DISMISSED for lack of jurisdiction.

SO ORDERED.[17]

The Motion for Reconsideration of the Decision dated July 25, 2014 having been denied by the RTC



through its Order[18] dated October 30, 2014, the respondent elevated the matter to the CA via
certiorari on appeal.

On July 9, 2015, the CA rendered the herein assailed Decision,[19] the dispositive portion of which
reads:

WHEREFORE, premises considered, the assailed Decision dated July 25, 2014 and
Order dated October 30, 2014 of the RTC, Branch 7, Manila in Civil Case No. 14-
131817 are hereby SET ASIDE. Let the case be REMANDED to the RTC, Branch 7,
Manila to conduct further proceedings with dispatch.

SO ORDERED.[20]

In its decision, the CA held that the RTC committed reversible error in dismissing the Petition for
Review Ad Cautelam for lack of jurisdiction, considering that the LGC does not require the prior
filing of a motion for reconsideration before the Secretary of Justice nor the elevation of the case to
the Office of the President.[21]

Anent the issues relating to the validity and enforceability of Section 104 of Ordinance No. 8331, the
CA refused to make any ruling, finding that these matters should be first threshed out before the
RTC. Considering that the RTC dismissed the Petition for Review Ad Cautelam solely on the basis
of technicality, the CA ordered the case to be remanded for further proceedings.[22]

On January 8, 2016, the CA, acting on the petitioner's Motion for Reconsideration and the retail
business operators' Motion for Partial Reconsideration, issued a Resolution,[23] as follows:

In fine, there being no substantial argument which would warrant the modification
much less the reversal of this Court's July 9, 2015 Decision, [petitioner's] Motion for
Reconsideration and [retail business operators'] Motion for Partial Reconsideration are
hereby DENIED for lack of merit.

SO ORDERED.[24]

Thus, the instant petition for review on certiorari whereby the petitioner raises the following for the
Court's consideration:

I.

THE CA COMMITTED REVERSIBLE ERROR IN RULING THAT THE RTC ERRED IN
DISMISSING RESPONDENT'S PETITION FOR REVIEW AD CAUTELAM FOR LACK
OF JURISDICTION.

1.) A petition for certiorari before the RTC is not the proper remedy to
question a decision of the Secretary of Justice on the constitutionality of
a tax ordinance.

2.) A motion for reconsideration of the assailed resolution is required before
the respondent may file a petition for certiorari before the RTC.



II.

THE CA COMMITTED REVERSIBLE ERROR IN NOT AFFIRMING THE DISMISSAL
OF RESPONDENT'S PETITION FOR REVIEW AD CAUTELAM ON THE GROUND
OF FORUM SHOPPING. RESPONDENT FILED ITS PETITION FOR REVIEW AD
CAUTELAM BEFORE THE RTC WHILE ITS MOTION FOR RECONSIDERATION
WAS PENDING BEFORE PETITIONER.[25]

The issues raised by the petitioner are essentially procedural, namely: first, whether the CA erred in
ruling that the RTC has the jurisdiction to resolve an appeal from the resolution of the Secretary of
Justice; and second, whether the CA erred ruling that the respondent did not commit forum
shopping.

Ruling of the Court

The petition is partly meritorious.

The resolution of the first issue necessitates that the Court deal with two matters - first, the
timeliness of the appeal, and second, the proper action to be filed.

The appeal before the RTC has been timely filed.

Section 187 of the LGC sets forth the appropriate procedure and time limitations that must be
followed in assailing tax ordinances or revenue measures, viz. :

SEC. 187. Procedure for Approval and Effectivity of Tax Ordinances and Revenue
Measures; Mandatory Public Hearings. - The procedure for approval of local tax
ordinances and revenue measures shall be in accordance with the provisions of this
Code: Provided, That public hearings shall be conducted for the purpose prior to the
enactment thereof: Provided, further, That any question on the constitutionality or
legality of tax ordinances or revenue measures may be raised on appeal within thirty
(30) days from the effectivity thereof to the Secretary of Justice who shall render a
decision within sixty (60) days from the date of receipt of the appeal: Provided,
however, That such appeal shall not have the effect of suspending the effectivity of the
ordinance and the accrual and payment of the tax, fee, or charge levied therein:
Provided, finally, That within thirty (30) days after receipt of the decision or the lapse
of the sixty-day period without the Secretary of Justice acting upon the appeal,
the aggrieved party may file appropriate proceedings with a court of competent
jurisdiction. (Emphasis Ours)

The Court in Reyes v. CA[26] explained that the aforementioned provision sets forth "three separate
periods" that are mandatory in nature, in that compliance therewith is a prerequisite before an
aggrieved party could seek relief from the courts. They are as follows: first, an appeal questioning
the constitutionality or legality of a tax ordinance or revenue measure must be filed before the
Secretary of Justice within 30 days from effectivity thereof. Then, from the receipt of the decision of
the Secretary of Justice, the aggrieved party has a period of 30 days within which to file an appeal
before the courts. However, when the Secretary of Justice fails to act on the appeal, after the lapse



of 60 days, a party could already proceed and seek relief in court.[27]

In Hagonoy Market Vendor Association v. Municipality of Hagonoy,[28] the Court explained the
importance of observing the timeframe provided for under Section 187 of the LGC and emphasized
that the same is not a mere technicality that can easily be brushed aside by the parties.[29] The
Court enunciated the purpose of the said periods within the context of the nature and relevance of
revenue measures and tax ordinances, thus:

Ordinance No. 28 is a revenue measure adopted by the municipality of Hagonoy to fix
and "Collect public market stall rentals. Being its lifeblood, collection of revenues by the
government is of paramount importance. The funds for the operation of its agencies
and provision of basic services to its inhabitants are largely derived from its revenues
and collections. Thus, it is essential that the validity of revenue measures is not left
uncertain for a considerable length of time. Hence, the law provided a time limit for
an aggrieved party to assail the legality of revenue measures and tax ordinances.[30]

(Citation omitted and emphasis in the original)

Simply, as the revenue measures are the source of funds that give life and support the operations of
the local government, it is imperative that any question as to its validity must be resolved with
utmost dispatch. Towards this end therefore, the LGC has set limits which the parties must strictly
comply with.

Preliminarily, the Court notes that contrary to the respondent's submission in its petition for review
ad cautelam, the appeal before the RTC could not be anchored on inaction as in fact, the petitioner,
acted on the appeal. While ideally, "action upon the appeal" would mean issuance of a final
disposition upon the dispute, the urgency presented by questions regarding revenue measures
must be balanced with the dictates of due process and that of achieving a full ventilation of the
issues presented for review. With this, the Court finds that the petitioner has acted upon the appeal
when it issued an Order on February 3, 2014, requiring the respondent to file its Comment.

In this controversy, Ordinance No. 8331 of the respondent was passed by the City Council on
November 26, 2013, and subsequently published in the Manila Times and Manila Standard on
December 6, 7, and 8, 2013. Herein involved retail business operators filed an appeal questioning
the constitutionality and legality of the subject ordinance before the petitioner on January 6, 2014,
within the 30-day period fixed by law. The petitioner then issued her Resolution on April 7, 2014,
which the respondent received on April 15, 2014. The respondent then filed before the RTC a
Petition for Review Ad Cautelam assailing the Resolution dated April 7, 2014 of the petitioner
on May 15, 2014.[31]

As the petition for review ad cautelam before the RTC assails the petitioner's Resolution dated April
7, 2014, the applicable period in determining the timeliness of the appeal before the RTC is 30 days
from the respondent's receipt of the petitioner's resolution. With this, the appeal before the RTC has
been timely filed, the action having been instituted exactly 30 days from the respondent's receipt of
the petitioner's resolution.

The determination by the petitioner of the



constitutionality or legality of the subject
ordinance involves an exercise of quasi-
judicial power that is the proper subject of
a Special Civil Action for Certiorari
cognizable by the CA.

The petitioner argues that the remedy of certiorari is not available as the questioned resolution does
not involve an exercise of quasi-judicial function by the Secretary of Justice. The petitioner cites in
support of its argument the case of Hon. Drilon v. Mayor Lim,[32] whereby the Court ruled that the
Secretary of Justice does not exercise discretion under Section 187 of the LGC, "but merely
ascertain the constitutionality or legality of the tax measure."[33]

Preliminarily, it must be stated that although denominated as "Petition for Review Ad Cautelam" the
allegations and grounds raised in the pleading filed by the respondent before the RTC shows that it
is in the nature of a special civil action for certiorari.[34]

The nature and the relief sought by the petitioner specifically indicates that it is within the purview of
certiorari under Rule 65 of the Rules of Court, in that the petitioner committed grave abuse of
discretion amounting to lack or excess of jurisdiction in rendering her Resolution dated April 7,
2014, and as such should be nullified and set aside.

By definition, as provided for under Section 1, Rule 65 of the Rules of Court, the special civil action
of certiorari is an extraordinary remedy that is available only upon showing that a tribunal, board, or
officer exercising judicial or quasi-judicial functions has acted without or in excess of jurisdiction or
with grave abuse of discretion amounting to lack or excess of jurisdiction. The writ is designed to
correct grave errors of jurisdiction-

[W]hich means either that the judicial or quasi-judicial power was exercised in an
arbitrary or despotic manner by reason of passion or personal hostility, or that the
respondent judge, tribunal or board evaded a positive duty, or virtually refused to
perform the duty enjoined or to act in contemplation of law, such as when such judge,
tribunal or board exercising judicial or quasi-judicial powers acted in a capricious or
whimsical manner as to be equivalent to lack of jurisdiction.[35]

Nonetheless, the Court clarified in Araullo, et al. v. President Aquino III, et al.,[36] that the remedy of
certiorari under Rule 65 accords upon it an expanded jurisdiction to correct the exercise of
governmental functions of whatever nature, thus, it elucidated:

With respect to the Court, however, the remedies of certiorari and prohibition are
necessarily broader in scope and reach, and the writ of certiorari or prohibition may be
issued to correct errors of jurisdiction committed not only by a tribunal,
corporation, board or officer exercising judicial, quasi-judicial or ministerial
functions but also to set right, undo and restrain any act of grave abuse of
discretion amounting to lack or excess of jurisdiction by any branch or
instrumentality of the Government, even if the latter does not exercise judicial,
quasi-judicial or ministerial functions. This application is expressly authorized by
the text of the second paragraph of Section 1, supra.



Thus, petitions for certiorari and prohibition are appropriate remedies to raise
constitutional issues and to review and/or prohibit or nullify the acts of legislative and
executive officials.[37] (Emphasis and underscoring Ours)

Clearly therefore, the petitioner cannot claim that certiorari is not the proper remedy simply on the
basis of the nature of the power exercised by the Secretary of Justice. When properly called upon
by the interested or affected parties to exercise its duty under the remedy of a special civil action of
certiorari, the Court cannot refrain as it is in fact, both its duty and obligation to determine the
validity of any legislative or executive action, consistent with the republican system of checks and
balances.[38]

Nevertheless, as will be elaborated further, while respondent's resort to the remedy of certiorari is
proper the same has been erroneously lodged before the RTC instead of the CA.

It is settled that jurisdiction over the subject matter is conferred by law and the allegations of the
complaint or in case of appeals, the nature and origin of the resolution questioned. In this regard,
appellate jurisdiction over the resolution of the Secretary of Justice is determined by the nature of
the power exercised by the latter under Section 187 of the LGC, pursuant to which she has issued
the resolution that is subject of the petition for review ad cautelam.

The RTC, by virtue of a specific grant by the 1987 Constitution has the jurisdiction to resolve the
constitutionality of a statute, presidential decree, executive order, or administrative regulation.[39]

Nonetheless, it cannot be said that the RTC acted pursuant to such jurisdiction when it entertained
the petition for review ad cautelam, as the issue involved therein is not directly an issue of
constitutionality but whether the Secretary of Justice committed grave abuse of discretion in issuing
the subject resolution. Otherwise stated, considering that the manner in which the RTC took
cognizance of this case is not by virtue of its original but that of its appellate jurisdiction, it is not to
be construed as an exercise by the RTC pursuant to the aforementioned constitutionally vested
jurisdiction.

At any rate, the RTC cannot at first instance, rule upon the constitutionality or legality of tax
ordinances and revenue measures by virtue of the mandatory procedure set forth under Section
187 of the LGC, which vests upon the Secretary of Justice the jurisdiction over the same.[40]

As a rule, appeals from the judgment or final rulings of quasi-judicial agencies are appealable to the
CA via petition for review under Rule 43 of the Rules of Court. While the enumeration of such
agencies provided for under Section 1 of the said Rule is not exclusive, the Court had the occasion
to rule in Orosa v. Roa[41] that the exclusion of the Department of Justice (DOJ) from the list is a
deliberate one, in consonance with the doctrine of exhaustion of administrative remedies.[42] As a
rule therefore, the Court held that "recourse from the decision of the Secretary of Justice should be
to the President."[43] In subsequent cases,[44] however, the Court has been consistent in ruling that
the remedy of a party from an adverse resolution of the Secretary of Justice is a petition for
certiorari under Rule 65.

It must be pointed out that in the foregoing, the subject matter of appeal is the decision of the
Secretary of Justice evaluating a prosecutor's determination of probable cause, a function that does



not involve the exercise of quasi-judicial powers by the DOJ,[45] that is covered by appeals under
Rule 43.[46] In contrast, in the case at bar, the subject matter of review is the decision of the
Secretary of Justice evaluating the legality or constitutionality of a local revenue ordinance, an act
which is quasi-judicial in nature, and therefore may be the subject of an appeal through a petition for
review under Rule 43.

Quasi-judicial or administrative adjudicatory power is that which vests upon the administrative
agency the authority to adjudicate the rights of persons before it.[47] It involves the power to hear
and determine questions of fact and decide in accordance with the standards laid down by law
issues which arise in the enforcement and administration thereof. Likewise, the performance "in a
judicial manner of an act that is essentially of an executive or administrative in nature, where the
power to act in such manner is incidental to or reasonably necessary for the performance of the
executive or administrative duty entrusted" to the public officer or administrative agency.[48]

In the performance of judicial or quasi-judicial acts, there must be a law that gives rise to some
specific rights of persons or property from which the adverse claims are rooted, and the controversy
ensuing therefrom is brought before a tribunal, board, or officer clothed with power and authority to
determine the law and adjudicate the right of the contending parties.[49]

Preliminarily, it must be stated that the case of Hon. Drilon v. Mayor Lim[50] did not squarely rule on
the nature of the power exercised by the Secretary of Justice under the aforesaid provision and as
such cannot be used as authority therefore. The main issue in Hon. Drilon is the constitutionality of
Section 187 of the LGC. In resolving the issue, the Court did not characterize whether the power
exercised by the Secretary of Justice under the said provision of the LGC is ministerial,
administrative or executive, or quasi-judicial. Rather, the Court merely dealt with whether the
exercise of such discretion by the Secretary of Justice is tantamount to an exercise of the power of
control over local government units (LGUs), in direct violation of the Constitutional policy granting
LGUs autonomy and the power to tax. Clearly therefore, the case cannot be used as authority to
make a conclusion as to the nature of the power exercised by the Secretary of Justice under
Section 187 of the LGC.

Contrary to the petitioner's submission, in the instant controversy, the evaluation of the appeal
lodged by the retail business operators involves an exercise of quasi-judicial power by the Secretary
of Justice. In deciding the same, the Secretary of Justice must ascertain the existence of factual
circumstances specifically, whether Section 104 of Ordinance No. 8331 was passed in accordance
with the procedure and the limitations set forth by the LGC. And from there make a conclusion as to
the validity and applicability of the same to the retail business operators of Manila.[51]

Considering that the subject matter of review is an exercise of quasi-judicial power by the Secretary
of Justice, the latter's decision on the legality or constitutionality of tax ordinances and revenue
measures under Section 187 of the LGC is a proper subject of appeal through a petition for review
under Rule 43.[52]

In the same light, as aforestated, the same decision, when tainted with grave abuse of discretion
amounting to lack or excess of jurisdiction, may be elevated to the courts through a special civil



action for certiorari under Rule 65, to correct errors of jurisdiction. The availability of a special civil
action for certiorari under Rule 65 as a remedy is justified by the fact that the constitutionality of a
governmental act, in the form of Ordinance No. 8331 by the City Council of Manila, is questioned.
As in that case, the questioned act or exercise of functions are automatically regarded to have been
committed with grave abuse of discretion for being acts undertaken outside the contemplation of the
Constitution.[53]

The proper venue for the foregoing actions however is the CA and not the RTC in accordance with
Section 4,[54] Rule 65 of the Rules of Court. In the consolidated cases of Association of Medical
Clinics for Overseas Workers, Inc. (AMCOW) v. GCC Approved Medical Centers Association, Inc.,
et al.,[55] the Court emphasized that the "acts or omissions by quasi-judicial agencies, regardless of
whether the remedy involves a Rule 43 appeal or a Rule 65 petition for certiorari, is cognizable by
the CA."

Simply, the CA is the court vested with exclusive original jurisdiction to entertain a petition for
certiorari under Rule 65 of the Rules of Court questioning the acts of quasi-judicial agencies. The
RTC was then correct in dismissing the petition for review ad cautelam, which by its nature is a
petition for certiorari, for having been filed before the wrong court. The CA, on the other hand, erred
in ordering the case to be remanded to the RTC as it has the power to take cognizance of the same.

The imposition of tax on retailers under
Ordinance No. 8331 is partially invalid as it
goes beyond the 10% limitation on
adjustment mandated by the LGC.

With the dismissal of the petition on procedural grounds, no resolution has been made on the
substantive issue of the case, namely, whether the subject revenue ordinance by the City Council of
Manila is, indeed, invalid for being contrary to the limitations set forth by Section 191 of the LGC
and violative of the Constitution. Considering the importance of the subject matter of this
controversy and the period of time that this case has teen pending, the Court finds it fitting to
address this issue once and for all.

Section 143, in relation to Section 151, of the LGC allows the imposition of tax by the local
government on retailers provided that the same are in accordance with the following:

SEC. 143. Tax on Business – The municipality may impose taxes on the following
business:

a. On retailers,  
With gross sales or
receipts for the
Preceding calendar
year of:
P400,000.00 or less 
More than P
400,000.00

Rate of
Tax
Per

Annum 
2% 
1%



Provided, however, That Barangays shall have the exclusive power to levy taxes, as
provided under Section 152 hereof, on gross sales or receipts of the preceding
calendar year of Fifty thousand pesos (P50,000.00) or less in the case of
municipalities.

x x x x

Sec. 151. Scope of Taxing Powers. - Except as otherwise provided in this Code, the
city, may levy the taxes, fees, and charges which the province or municipality may
impose: Provided, however, That the taxes, fees and charges levied and collected by
highly urbanized and independent component cities shall accrue to them and
distributed in accordance with the provisions of this Code.

The rates of taxes that the city may levy may exceed the maximum rates allowed for
the province or municipality by not more than fifty percent (50%) except the rates of
professional and amusement taxes.

SEC. 191. Authority of Local Government Units to Adjust Rates of Tax Ordinances. -
Local government units shall have the authority to adjust the tax rates as prescribed
herein not oftener than once every five (5) years, but in no case shall such adjustment
exceed ten percent (10%) of the rates fixed under this Code.

With the foregoing provisions, the LGC sets the minimum rate of tax that may be imposed
depending on the amount of gross sales. Accordingly, local governments may impose tax provided
that the same is less than, or equal to the rates therein provided. Any corresponding increase
thereafter would have to comply with the frequency and rate of adjustment provided for under
Section 191 of the LGC.

The Court in Mindanao Shopping Destination Corporation, et al. v. Hon. Rodrigo R. Duterte, et al.,
[56] ruled that the application of Section 191 requires the concurrence of two elements: (1) there is a
tax ordinance that already imposes a tax in accordance with the provisions of the LGC; and (2)
there is a second tax ordinance that made adjustment on the tax rate fixed by the first tax
ordinance.[57]

With both of herein subject ordinances having been enacted during the effectivity of the LGC on
January 1, 1992, the Court finds basis to apply the aforestated elements for the application of
Section 191, which it finds to be present in the case at bar.[58]

Anent the first requirement, the respondent has already imposed a tax in accordance with the
provisions of the LGC when it enacted Ordinance No. 7794 in 1993 and its amendment passed two
months thereafter – Ordinance No. 7807. The amendment introduced by Section 17[59] of
Ordinance No. 7807 imposes local business taxes on retailers as follows:

With gross receipts or sales for
the 
preceding calendar year in the
amount of:

Amount of Tax



 Annually Quarterly
Over 50,000 but less than
75,000

  

P75,000 or more but less than
P100,000

1,485 371.25

P100,000 or more but less than
P150,000

1,980 495

P150,000 or more but less than
P200,000

2,805 701.25

P200,000 or more but less than
P300,000

3,630 907.5

P300,000 or more but less than
P400,000

4,950 1,237.5

P400,000 or more but less than
P500,000

6,600 1,650.00

P500,000 or more but less than
P750,000

9,900 2,475.00

P750,000 or more but less than
P1,000,000

13,200 3,300.00

P1,000,000 up to P 2,000,000 15,000 3,750.00
P2,000,000 up to P3,000,000 P15,000 plus 75% of 1%

in excess of P2,000,000
P3,000,000 up to P5,000,000 P22,500 plus 50% of 1%

in excess of P3,000,000
Over P5,000,000 P32,000 plus 20% of 1%

in excess of P5,000,000

Ordinance No. 7807 is the respondent's initial implementation of the tax provisions of the LGC,
considering that the same has been passed after the Code's effectivity and that the imposition are
within the rates therein prescribed.[60] It is of no moment that the ordinance imposes lower rates
and provides for a different mode of tax application and tax base classification than what is provided
for under the LGC as these aspects are matters which are within the discretion and power of the
LGUs to determine and impose.

As the Court explained in National Power Corporation v. City of Cabanatuan,[61] the LGC, in
granting powers upon LGUs the power to tax, does not dictate the tax rate to be imposed by the
LGUs but merely sets the minimum or the maximum, leaving upon the respective sanggunian the
determination of the actual rates to be imposed in accordance with their needs and capabilities.

The second element for the application of Section 191 is also met with the enactment of Ordinance
No. 8331, which amended the retail tax to be imposed,[62] viz.:

Section 104. Tax on retailers. A percentage tax is hereby imposed on retailers:



GROSS SALES Amount of Tax
 Annually Quarterly
Over 50,000 but
less than Php
400,000.00

3% .75%

Over Php
400,000.00

1% .25%

Since the respondent has already exercised its taxing power under the LGC with the enactment of
Ordinance No. 7807, any subsequent increase would therefore have to comply with Section 191
which limits the amount of adjustment to not more than ten percent (10%) of the rates fixed under
the LGC and should be no more frequent than once every five (5) years.

With the rates set by Section 143 , upon tax on gross sales, the maximum adjusted tax rate that can
be imposed after the initial implementation of the LGC,[63] taking into consideration Section 191,
would be as follows:

With gross sales or receipts for
the
Preceding calendar year of:
P50,001 up to 400,000.00 
More than P 400,000.00

Rate of Tax 
Per Annum 

2.20% 
1.10%

Clearly therefore, Ordinance No. 8331 is invalid insofar as it imposes more than the allowed
adjustment for gross receipts or sales amounting to Php 50,000.00 up to Php 400,000.00.

The Court is mindful that the interval of time between the two ordinances is 20 years, Ordinance No.
7807 having been enacted in 1993, and Ordinance No. 8331 in 2013. However, this does not justify
the accumulation of allowable increases and then their subsequent one-time imposition. The option
to increase the tax rates under the LGC arises every five (5) years reckoned from the enactment of
the ordinance sought to be adjusted. The decision of whether or not to exercise such option falls
upon the LGU, through their respective sanggunian taking into consideration the status of each
industry balanced with the needs of their respective territory.

In the event that the LGU fails to make such adjustment within the five (5)-year period, the option to
increase the prevailing ordinance remains open until such right is exercised, at which point, the five
(5)-year period of limitation starts to run again.

On the other hand, were the LGU decides to make such adjustment, the basis for the increase
would be the prevailing tax rate. Foreseeing that the compounding of interest would invite fear that
its eventual accumulation would become unduly burdensome, the taxpayers should be reassured of
the built-in measures under the LGC to restrict the power of the LGUs in this regard.

While the LGUs are granted with a wide latitude to determine the classification, tax base, tax rate
and its corresponding increase, apart from the aforestated restrictions, the taxing powers of the
LGU must be exercised in accordance with fundamental principles set forth under Section 130[64] of
the LGC, and is subjected to the common limitations found under Section 133[65] and specific



restrictions under Section 186[66] of the same code. With these, the respondent is strictly reminded
of, in making subsequent adjustments of its tax ordinances or in enacting new revenue measures.

The respondent is not guilty of forum shopping.

Going now to the second and last issue in this appeal, the petitioner claims that the respondent
committed forum shopping when it filed its Petition for Review ad cautelam before the RTC while its
motion for reconsideration is still pending, thus warranting the outright dismissal of the case.

In Chua, et al. v. Metropolitan Bank and Trust Co., et al.,[67] the Court defined forum shopping as
that which:

[E]xists when a party repeatedly avails himself of several judicial remedies in different
courts, simultaneously or successively, all substantially founded on the same
transactions and the same essential facts and circumstances, and all raising
substantially the same issues either pending in or already resolved adversely by some
other court. [68]

Forum shopping can be committed in three ways: first, in case of litis pendentia or the filing of
multiple cases with the same cause of action and seeking the same relief, in which the previous
case remains pending; second, in case of res judicata, or the filing of multiple cases involving
similar cause of action and relief, in which the previous case has been resolved; and last, in case of
splitting of causes of action or the filing of multiple cases involving different reliefs although based
on the same cause of action, where the ground for dismissal is either litis pendentia or res judicata.
[69]

Proceeding from jurisprudential rulings, forum shopping is present when the elements of litis
pendentia are present or when a final judgment in one case will amount to res judicata in another,
as there is a) identity of parties or where the parties represent the same interests in both actions, b)
identity of rights or causes of actions, and c) identity of relief sought in the cases that are pending.
[70]

In the case at bar, the respondent filed a Motion for Reconsideration of the petitioner's Resolution
dated April 7, 2014 on April 24, 2014. Thereafter, without awaiting the result of its motion, the
respondent filed a Petition for Review ad cautelam before the RTC on May 15, 2014.

Nonetheless, the CA found that the respondent is not guilty of forum shopping. In so ruling, the CA
gave weight to the fact that the respondent duly disclosed and even attached in its Petition for
Review ad cautelam a copy of its Motion for Reconsideration pending before the petitioner.
Moreover, the CA opined that there is no forum shopping where "the dispute is not being presented
in the same manner before both fora, but through appeal or certiorari from one to the other."[71]

On this matter, it must be clarified that contrary to the opinion of the CA, the fact that the respondent
has disclosed and attached a copy of its Motion for Reconsideration does not negate actual forum
shopping.[72] This is because the essence of forum shopping is not on the non-disclosure of
pending "identical" actions, but in the institution thereof.



As explained by the Court in Spouses Melo v. CA,[73] compliance with the rule on certification
against forum shopping is "separate from, and independent of, the avoidance of forum shopping
itself."[74] Thus, the variance with respect to imposable sanctions in case of violation - "[t]he former
is merely a cause for the dismissal, without prejudice, of the complaint or initiatory pleading, while
the latter is a ground for summary dismissal thereof and constitutes direct contempt."[75]

Consequently, the mere proper execution of a certification against non-forum shopping does not
automatically absolve a party who has otherwise committed forum shopping.

Ultimately, on the issue of forum shopping, primary consideration is given as to whether the filing of
these actions would result in the very evil the rule on forum shopping seeks to prevent, that is, the
rendition of conflicting decisions by different tribunals.[76]

Pertinent to this controversy, this issue must be viewed in light of the requirement of certiorari under
Rule 65 of the Rules of Court that there be no other plain, speedy, and adequate remedy in the
ordinary course of law. Thus, under the attendant circumstances, the Court perceives that in
determining whether the respondent is guilty of forum shopping, it must first rule whether under the
premises, a motion for reconsideration before the Secretary of Justice is necessary or is an
available administrative remedy under Section 187 of the LGC.

A ruling that a motion for reconsideration is necessary prior to the filing of a petition for certiorari
would mean that the petition for review ad cautelam has been prematurely filed, and that the
Secretary of Justice maintains jurisdiction over the action. Consequently, under the same scenario,
forum shopping would exist as there is a possibility of having two conflicting rulings, one from the
Secretary of Justice acting on the Motion for reconsideration, and another from the RTC acting on
the petition for review ad cautelam.

An examination of Section 187 of the LGC, which outlines the procedure in assailing tax ordinances
or revenue measures, makes no mention of the remedy of a motion for reconsideration. On the
contrary, a statement in the said provision "[t]hat within thirty (30) days after receipt of the decision,
the aggrieved party may file appropriate proceedings with a court of competent jurisdiction"
indicates that the filing of a motion for reconsideration is superfluous, the proper remedy being the
elevation of the dispute before the courts of law.

The words in foregoing provision are simple and admits no further statutory construction.[77] A
motion for reconsideration before the Secretary of Justice is a remedy not available within the
purview of Section 187 of the LGC. Thus, the filing of the same motion by the respondent before the
petitioner in the instant case is ineffectual, as the jurisdiction over the appeal belongs to courts of
competent jurisdiction. Accordingly, the respondent cannot be adjudged guilty of forum shopping.

WHEREFORE, in view of the foregoing disquisitions, the Decision dated July 9, 2015 and
Resolution dated January 8, 2016 of the Court of Appeals in CA-G.R. SP No. 139281 are hereby
REVERSED AND SET ASIDE, insofar as it ordered the case remanded to the Regional Trial Court
for further proceedings.

In lieu thereof, judgment is hereby rendered DECLARING Section 104 of Ordinance No. 8331,
series of 2013, NULL and VOID insofar as it imposes more than 2.20% tax rate on gross receipts



on sales amounting to Php 50,000.00 up to Php 400,000.00.

SO ORDERED.

Carpio (Chairperson), Perlas-Bernabe, Caguioa, and J. Reyes, Jr.,[*] JJ., concur. 

[*] Designated as additional Member per Special Order No. 2587 dated August 28, 2018.
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